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In the Court of Appeals of the District of Columbia. 


No. 2532. 

Nathaniel Green, Appellant, 
vs. 

United States. 


Si 


a Supreme Court of the District of Columbia. 

Criminal. No. 28706. 

United States of America 
vs. 

Nathaniel Green. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of tbe Distriet of 
Columbia, at the City of Washington, in said District ^ ‘he ume. 
hereinafter mentioned, the following papers were bled and piocee 
ings had, in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court Dec. 27, 1912. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia Holding a Cnm- 
inal Term, October Tern. A. D. 1JIZ. 

District of Columbia, ss. 

,p, p rnn j Tllrors of the United States of America, in and for 
the District of Swdef Cireen 68 late T^DWriS 1 afoS“on the 

V® 1 ®’ p rrmt then and there forcibly, and against her will, 
SifdM SU k„.. ; he** the fom of ,h. 
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NATHANIEL GREEN VS. UNITED STATES. 


statute in such case made and provided, and against the peace and 
government of the said United States. 

Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

lliat the said Nathaniel Green, on the said twenty-fifth day of 
December, in the year ot our Lord one thousand nine hundred and 
twelve, and at the District aforesaid, with force and arms, in 
2 and upon the said Adelaide E. Grant, then and there being, 
violently and feloniously did make an assault, and her. the 
said Adelaide E. Grant, did then and there beat, wound and 
ill-treat, with the intent her, the said Adelaide E. Grant, vio¬ 
lently, forcibly, and against her will, then and there feloniously to 
ravish and carnally know, and other wrongs to her, the said Adelaide 
E. Grant, then and there did; against the form of the statute in such 
ca>e made and provided, and against the peace and government of 
the said United States. 

CLARENCE R. WILSON, 

Attorney of the I nited States in and for the 

District of Columbia. 

(Endorsed:) Criminal. No. 28700. United States vs. Nathaniel 
Green. Rape. Assault with Intent to Commit Rape. Witnesses: 
Melville M. Moffitt. M. D.; Frank W. Milburn, M. D.; Nellie Thomp¬ 
son; William J. E. Thomsen, M. D.; Margaretta Van Ness; Robert 
E. Grant; Edward V. Wall, M. P.; Charles C. Wise, M. P.; W illiam 
Tibbs. A true bill. Fred W T . Behrens, Foreman. 


3 Supreme Court of the District of Columbia. 

Tuesday, January 2nd, A. D. 1913. 

The Court resumes its session pursuant to adjournment. Mr. 
Justice Stafford presiding. 

******* 

No. 28706. 

United States 

vs. 

Nathaniel Green. 

Indicted for Rape and Assault with Intent to Commit Rape. 

Come as well the Attorney of the United States as the defendant 
in proper person, in custody of the Superintendent of the W r ashing- 
ton Asylum and Jail and by his attorneys George H. MacDonald 
and Benjamin L. Gaskins Esquires; whereupon the defendant being 
arraigned upon the indictment, which is specifically read to him, 
he pleads thereto “I am guilty” and submits to the mercy of the 
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4. That the order directing the cause to be tried as upon a plea 
of “not guilty” was null and void. 

5. That the trial of the cause by a jury deprived the defendant 
of the benefit of Articles 5, 6, of the Amendments to the Constitution 
of the United States. 

6. That the imposition of a sentence upon the verdict of 
6 the jury would deprive the defendant of the benefit of 
Articles 5, 6 and 14 of the Amendments to the Constitution 
of the United States. 

GEORGE Id. MACDONALD. 

BENJ. L. GASKINS, 

Att’ys for Deft. 


Motion for Judgment Notwithstanding the Verdict. 
Filed January 16. 1913. 

* * * * * * * 


Now comes the defendant and moves the Court to impose sen¬ 
tence and enter judgment upon the plea of the defendant herein, 
notwithstanding the verdict of the jury, and for cause shows: 

1. That the verdict is null and void. 

2. That there was no issue in the cause whereupon to take the 
verdict of the jury. 

3. That the order entering the plea of “not guilty” was null 
and void. 

4. That the order directing the cause to be tried as upon a plea 
of “not guilty” was null and void. 

5. That the trial of the cause by a jury deprived the defendant 
of the benefit of Articles 5, 6. of the Amendment to the Constitu¬ 
tion of the United States. 

6. That the imposition of a sentence upon the verdict of the jury 

would deprive the defendant of the benefit of Articles 5, 6 & 
7 14 of the Amendments to the Constitution of the United 

States. 


GEORGE H. MACDONALD. 
BENJ. L. GASKINS, 

Atfys for Deft. 


Supreme Court of the District of Columbia. 

Saturday, January 25th. A. D. 1913. 

The Court resumes its session pursuant to adjournment. Mr. Jus¬ 
tice Stafford presiding. 

******* 



Come as well the Attorney of the United States as the defendant 
in proper person, in custody of the Superintendent of the Wash¬ 
ington Asylum and Jail and by his attorneys George H, MacDonald 
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NATHANIEL GREEN VS. UNITED STATES. 3 

Court; whereupon it is considered by the Court that the said de¬ 
fendant be tried by a jury as upon a plea of “Not guilty, to which 
order of the Court, the defendant by his attorneys asks to be allowed 
an exception and the said exception is noted; and thereupon the 
defendant is remanded to the Washington Asylum and Jail. 

4 Supreme Court of the District of Columbia. 

Monday, January 13 th, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 


Come as well the Attorney of the United States as the defendant 

*/ 9 

in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail and by his attorneys G. 11. MacDonald and 
B. L. Ga<kins Esquire*; whereupon comes a jury of good and law¬ 
ful men of the District of Columbia, duly selected from the jury 
panel in this Court, to wit: 


Firman R. Horner 
Frederick "Whitmore 
Otto J. Botsch 
Benjamin Miller 
Benjamin B. Knell 
James McManus 


William G. Rouzer 
Joseph P. Germuller 
Frederick W. Reeves 
John T. Crossley 
Nathan Cowsill 
Frank Blackford 


who being sworn to well and truly try the issue joined herein, after 
hearing the evidence in full and the charge of the Court, retire to 
consider of their verdict and returning into Court and being asked 
if they have agreed upon their verdict, they say that the defendant 
is guilty of Rape, in manner and form as charged in the first count 
of the Indictment, with “the death penalty,” whereupon the de¬ 
fendant by his attorneys gives notice that he will file a motion 
5 in arrest of judgment; and thereupon the defendant is re¬ 
manded to the Washington Asylum and Jail. Deputies 
Marshal- Roberts, Farmer, and Eskrige were duly sworn as bailiffs to 
the jury in this case. 


Motion in Arrest of Judgment. 
Filed January 16, 1913. 


Now comes the defendant by his attorneys, George II. MacDonald 
and Benjamin L. Gaskins and moves the Court to arrest judgment 
in the above entitled cause, and for cause shows: 

1. That the verdict is null and void. 

2. That there was no issue in the cause whereupon to take the 
verdict of the jury. 

3. That the order entering the plea of “not guilty” was null 
and void. 
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and B. L, Gaskins Esquires 

arrest of judgment and for ju ^ lil ^ overruled, to which action 
coming on to be heard are by the Comt oxtiuiLieu,> which 

ftii sssr^jss A 2^j5ss &-&'s 

tstvsi :sz is 

considered by the C ^ irt h th sUDer intendent aforesaid to the 
8 defendant be taken by t k | he came a nd there to 
Asylum and Jail aforesaid, Frida^v the 21st day of 

l>e kept in close confinement and tba^ prepared for his exe- 

March A. D. 1913, be be taken to and then and 

eution within the walls of A' Vclock \nte Meridian and two o’clock 
there between the hours of ten j -j de f en dant, be banged 

by the neck until he be dead an appeal to the 

whereupon the Defendan >\ * judgment, and the Bond for 

Court of Appeals from the f 
costs on said appeal is fixed at fift. 

Opinion of the Court. 

Filed February 5, 1913. 


Stafford, J p j e prov ides that the penalty shall 

As to the crime of rape the ^ P m0 re than thirty years, 

be imprisonment for not less than ^ iHy an d all the jurors 

provided that if the verdict of the J f ; ada to their verdict 

^ - ‘" e P enalty shan 

The court refowl to «««J" ' , trial ihc jury «- 

9 as on a plea of not gii‘ ^ M? th the death penalty.” The 

turned their verdict. ^ lawfully be imposed, 

question now is whether sen en^ ^ t p a t there was no issue to be 
‘ The contention of the defen admitted bis guilt, that 

submitted to the jury inasmuch 1 uentlv n0 n ddition of the 

hence there could be no verdict. < statute is that the legislature 

death penaltv His constri,c H«nof the .atute i ^ Qnly 

said to him. If you will P e. 1 ^ - ltv y, v the jury you may 

If you plead not. guilty andi are he plead guiltv and is 

be hanged;” that, faced "i _ ‘ r a construction that can 

entitled to the milder punishment Is Is it legitimate to 

properly and legally be plane "P- pen altv upon pleading not 

jsg? right » 
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Xml.Uwv ^T,? n for P' eadin « T g,,ilt - v '- S u PPose the legislature 

univ ifVhVa«. tdW’Vl? T* °, - llli V trime shall 1* imprint,men, 
not ion• • in i U - • c-onless lus guilt in open court, but if lie will 
not toilless and insists upon the government proving its ca<e against 

h ! ul - h fu> ease he is convicted he shall be hanged ” Wmtld such 

Co " l, i«"? ..■> i.. Li Jzizi 

tv • , ‘ ■, “.ice that a plea of guilty was a voluntary plea 9 
II a judge should say to the accused. “If you will plead guilty 1 

10 ,'V f ne , yu “ . : { h S h,el ' sentence than I shall give you if you 

S, n0t , gU,ItV - and are eonvicted,” what would lie die 

taine.1 ivonl hoY pa: * ed upon a plea of guilty thus ob- 

t would lie set aside. Can we then suppose that the leo-i«lntnrp 

intended to do such a thing? Nobody doubts the right and power 

by he Ski* of'i ? qUire ,h€ -f, i " °[ th , e nccuse d to be ascertained 
> tne >oidie t of a jury even if lie pleads guiltv. The onlv ones- 

ion is whether it has exercised that power in the Vase of this statute 

eSl l'd ir "V f "' e 'i oM ,hat !t ha ' s offered the accused a 
mend if V 1? 8 S 'P Uy j ° r ,hreate V e<1 him " ith wverer ptinish- 

e„, loh T l :r " e ease !° •» P™ed against him. then 
violdthd ,1,1 i i , P'S'? 10 " ,s unconstitutional and void as 
la in* he clause of the Federal Constitution in the Sixth Article 

the Vocu’ed’d'I 11 ’ Ai ararU r ,hat “ in a11 enmina! prosecutions 

iriar hi inr - TV* ht *° ‘Y' ,eedy and P nb,ic trial V «" 

npaitinl jun. Tor how can one he said to lie left in the free 

enjoyment of a jury trial when the statute subjects him to a severer 

mlwi mer jt°" , ,ng f ° n "1 g,nltv l,v a j' ,r y than when he is ad- 
judged guilty on his own plea? 

h« T ,dowi S i a , n0fller .P r0visi0n of . the Fe,leral Constitution that would 
, a construction of the statute as the defendant 

pul- upon it, mz. namely that clause of the Fifth Article of Amend¬ 
ment which declares that “no person shall he compelled in anv 

ner'IIn " ' f ° '*.? " hi ™e lf ” To induce an accused 

person to confess the crime of which he is accused in open court 

l>y a promise of reward or by threat of punishment is in 

ettec t to compel him to he a witness against him-elf. If 

an accused person makes a confession out of court upon the 

assurance that he will he dealt with more leniently bv reason thereof 

such a confession goes for nothing; it cannot be‘received in evi- 

' cnee upon his tnal. Mhy? Because it violates this very clause 

of the Constitution. Yet we are asked to hold that in this statute the 

legislature has done the yen- same thing, and that a confession in 

open court, thus obtained, affords a basis for a sentence. Tf this 

construction of the statute is correct, it follows that the section is void 

and no punishment can he inflicted, for certainly no court would be 

justified in imposing a sentence of imprisonment upon a confession 

which had hcen extorted by the threat of death. Such a construction 

nouh. make the statute void as violating the verv next clause in the 

same article the Fifth Amendment, viz., that which declares that 

no person sha 1 be deprived of his life, liberty or property without 

due process of law.” To take away one’s liberty by such a method 

would be to deprive him of it by a trick or threat and not by due 
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process of law. Cun anyone suppose that the legislutuie intended 
sncii a result? \\ e must give tne act a construction tliat will make 
it reasonable. Certainly we ought not to give it a construction that 
will make it unconstitutional and violative of the first principles oi 
justice. We have only to apply to the section the ordinary test of 
common sense in order to give it a construction that does 
12 make it constitutional and proper in every way. That con¬ 
struction is, that when the legislature provided for the 
penalty of death in certain cases of rape, and left it to the jury to 
say whether it should be applied in a given case, it contemplated the 
trial of all such cases by the jury, whatever the plea might be. 
Wherever the punishment prescribed for a crime is left to the dis¬ 
cretion of the jury, the case mmt go to the jury as a matter of course. 
To say otherwise is to say that the extent of the punishment shall 
not depend upon the nature of the crime but upon the method by 

which the fact of guilt is ascertained. 

Who can doubt that the construction we are giving the statute 
is the one the legislature intended should be given? And yet, al¬ 
though the actual intention is thus evident to all, although the power 
of the legislature to do the thing is unquestioned, although the con¬ 
trary construction would make the section unconstitutional and void, 
we are told that we cannot give it this construction and effectuate 
the purpose of the legislature, because the legislature has not ex¬ 
pressed it in exactly those words. The legislature would have a 
right to say to the court. You were bound to assume that we intended 
to keep within the Constitution and to observe the fundamental 
rights of men, and you were bound to construe our words accord¬ 
ingly. and we had a right to assume that you would not impute to 
us^a senseless, a knavish and an unconstitutional purpose. 

To say there is no issue for the jury is to beg the question, 
13 for the" statute itself, when sensibly construed, makes an 
issue for the jury in every case of rape. In Indiana where 
the jury must decide in murder cases, whether the defendant, il 
guiltv. shall be hanged or imprisoned for life, the courts have always 
held that every such case is for the jury, no matter what the de¬ 
fendant may plead. Lowery v. Howard, 103 Ind. 440; Wartner v. 
State. 102 Ind. 51. Our statute is similar and calls for the same 
construction. In accordance with the verdict of the jury the sen¬ 
tence of death must be imposed. 

1611 6 WENDELL P. STAFFORD, Justice. 

Memorandum. 

February 13, 1913. Appeal bond filed. 

Supreme Court of the District of Columbia. 

Thursday, February 13 th, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 


0 
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,, ,, A ° w co . 11 . le;i L l el ;e lhe ‘’Cendant by his attorneys George H. 

- acDonald and Benjamin L. Gaskins Esquires: whereupon 
n is considered by the Court that the defendant herein be 
aliened to prosecute without cost his appeal to the Court of Appeals 
in this case; and thereupon the defendant by his attorneys prays 
he Court to sign and make a part of the record his bill of exceptions 
leietoioie submitted to the Court which is accordingly done. 

Bill of Exceptions. 

Filed February Id, 11)18. 

******* 

Be it remembered that the above entitled cause came on for the 
purpose ol arraigning the defendant, on the 80th day of December 
oclore Honorable Justice Wendell 1'. Stafford, a Justice of the Su- 
pienie Couit of the District of Columbia; and it appearing to the 
Lourt that the defendant ivas without counsel, and without means to 
employ counsel, George 11. MacDonald and Benjamin L. Gaskins 
Esquires, were appointed to defend the said defendant. Whereupon 
the said defendant, by his counsel, in open court, moved for a con¬ 
tinuance until the 2nd day of January, 1010, in order to enable 
t it said defendant to consider how to plead, which said motion was 
gianted. Thereafter, on the said 2nd day of January, 1018, the 
delenuant appeared in proper person and by his said attorneys 

«hereupon the indictment was read to him, and he pleaded 
guilty. ^ 

15 Whereupon, the District Attorney moved that the plea 

i i l^l? 1 j e 1 ? ot Accepted and that the cause be ordered to trial 
and the defendant by his counsel insisted upon the plea being ac¬ 
cepted and sentence thereon imposed; and after consideration the 
court ordered that the cause be tried as upon a plea of not guilty 
lo the foregoing action of the court the defendant by his counsel’ 
excepted and the exception was duly noted in the minutes of the 
court. Thereupon the court lixed the 18th day of January, 1913 
lor the trial of the cause and upon that date the District Attorney 
announced that the government was ready for trial. Whereupon 
the defendant by Ins counsel objected to any further proceedings 
in the case except the mipo-ition of sentence upon the plea of guilty 
which objection was overruled and to such ruling the defendant bv 

his counsel excepted and the exception was noted in the minutes 
of the court. 

Whereupon the defendant by his counsel objected to the calling 
of . ,he ..jurv on the ground that there was no issue to he tried which 
objection was overruled and to such ruling the defendant’by hi« 

counsel excepted and the exception was noted in the minutes of the 
court. 

\\ hereupon the person* callerl as jurors were sworn upon their 
voir dire and examined by the District Attorney, the defendant by 
his counsel declining to examine them. After the selection of the 
jury the defendant by his counsel objected to the swearing of the 






<1 






NATHANIEL GREEN VS. UNITED STATES. 


9 


jury for the reason that there was no issue of fact to be tried, 

16 which objection was overruled and to such ruling the de¬ 
fendant by his counsel excepted and the exception was 

entered in the minutes of the court. 

The jury was thereupon sworn and a witness called in behalf of 
the government. The defendant by his counsel objected to the 
swearing of the witness, which objection was overruled and to such 
ruling the defendant by his counsel excepted and the exception w as 
noted in the minutes of the court. Several witnesses were thus 
called by the government, and the same objection, ruling ai^d ex¬ 
ception being made and taken as to the swearing of each witness, the 
exception to each ruling was entered in the minutes of the couit. 
The witnesses thus called by the government were examined by the 
District Attorney and testified, the defendant by his counsel de¬ 
clining to cross-examine any of said witnesses. 

\Vhereupon the government announced its case as closed and the 
District Attorney addressed the jury, the defendant's counsel de¬ 
clining to introduce evidence or to address the jury upon the ground 
that there was no issue of fact before the jury. 

Thereupon the court charged the jury as to the law and the de¬ 
fendant by his counsel objected to the case being submitted to the 
jury upon the ground that there was no issue to be tried or deter¬ 
mined by them, which objection was overruled and to such ruling 
the defendant by his counsel then and there excepted and the 
exception was entered in the minutes of the court. -The jury 

17 then retired to consider of its verdict, and upon its return to 
the court room the defendant by his counsel objected to 

the reception of any verdict upon the ground that there was no 
issue to be determined by the jury, which objection was overruled 
and to such ruling the defendant by his counsel excepted and the 
exception was entered in the minutes of the court. 

Thereupon the jury rendered their verdict as follows, builty, 
with the death penalty, on the first count. 

Thereafter on Thursday January 16th, 1913, the defendant by 
his counsel filed a motion in arrest of judgment and a motion for 
judgment notwithstanding the verdict, which motions were sub¬ 
mitted to the court together with briefs of the respective counsel, 
and on Saturday, Januarv 25, 1913. said motions were overruled, 
to which rulings the defendant by his counsel excepted and the ex¬ 
ception was noted in the minutes of the court. 

Thereupon the District Attorney moved for sentence upon the 
verdict and the defendant was called upon whether he had anything 
further to say why the sentence of the law should not be pronounced 
against him. Whereupon the defendant by his counsel objected 
to the imposition of any sentence upon the verdict, which objection 
was overruled and to such ruling the defendant by his counsel ex¬ 
cepted and the exception was entered in the minutes of the court. 
Thereupon the court sentenced the defendant to death b\ hanging 

on March 21, 1913. ... . , , . 

All the exceptions hereinbefore recited were noted 

18 on the minutes of the court as they were severally taken and 
the defendant prays the court to sign and seal this, his bill 

2—2532a 
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of exceptions, to have the same force and effect as if the rulings 
herein recited were set out in separate bills of exceptions, which is 
accoidingly done now for then this 13tli day of February 1913 

WENDELL P. STAFFORD, Justice 


Assignment of Errors. 

Filed February 13, 1913. 

******* 

guilty 1 ^ 16 C ° Urt ened 1U reiusin & t0 acce P l tlle defendant’s plea oi 

of 2 3 4 5 no f ^uflty n ened in directing ,he caus ® 10 he tried as upon a plea 

?• i! le Court erred in calling a jury to try the cause. 

ie Court erred in directing a jury to be sworn to try the 

CdiUSO* 

diet in ent; 6 7 8 * ^° Ult erre< * in Emitting any evidence to prove the in- 

6. Ihe^Court erred in giving the cause in charge to the jury 
'• * le Court erre d in receiving the verdict of the jury, 
o. llie Court erred in denying the motion for judgment 
upon the plea of guilty. 

9. The Court erred in overruling the motion in arrest of iudu 

10. The Court erred in pronouncing sentence upon the verdict oi 
the jury. 

GEO. H. MACDONALD, 

BENJ. L. GASKINS, 

Attorneys for Defendant. 


19 


Directions for Transcript of Record. 

Filed February 13, 1913. 

* * * * * * * 

The Clerk will please prepare transcript of record for the Court 
of Appeals m this cause and include the following: 

1. The indictment. 

2. Plea. 

3. Verdict. 

4. Motion in zprest of judgment. 

5. Motion for judgment notwithstanding verdict. 

6. Memorandum of overruling motions in arrest and for judg¬ 
ment notwithstanding the verdict. 6 

7. Sentence. 

8. Notice of Appeal. 

20 9. Memorandum of filing of Appeal Bond. 

10. Opinion of the Court 
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11. Bill of Exceptions. 

12. Assignment of Errors. 

13. This order. 

geo. h. Macdonald, 
BENJ. L. GASKINS, 

Att’ys for Deft. 


21 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


1 John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
20, both inclusive, to l>e a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in the case of the United States of America 
versus Nathaniel Green, Criminal No. 28706, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and aihx 
the seal of said Court, at the City of Washington, in said District, 
this 7th day of March, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Cleric. 


Endorsed on cover: District of Columbia Supreme Court, No. 
2532. Nathaniel Green, appellant, vs. United States. Court of 
Appeals, District of Columbia. Filed Mar. 11, 1913. Henry W. 
Hodges, clerk. 




